MISSISSIPPI LEGISLATURE REGULAR SESSION 1999

By: Senator(s) Ferris To: Education; Juvenile

Justice

SENATE BILL NO. 2893
(As Passed the Senate)

1 AN ACT TO ESTABLISH THE RESCUE CENTERS OF MISSISSIPPI PILOT
2 PROGRAM; TO CREATE FIVE RESIDENTIAL FACILITIES FOR THE TREATMENT
3 AND TRAINING OF COMPULSORY-SCHOOL-AGE CHILDREN WHO HAVE BEEN
4  EXPELLED OR SUSPENDED FROM SCHOOL FOR SERIOUS AND CHRONIC
5 MISCONDUCT PURSUANT TO ORDER OF THE YOUTH COURT OR VOLUNTARY
6 COMMITMENT; TO ESTABLISH AND EMPOWER THE JUVENILE HEALTH RECOVERY
7 BOARD TO PROVIDE FOR THE CONSTRUCTION, EQUIPPING, SUPPORT AND
8 MAINTENANCE OF THE RESCUE CENTER FACILITIES WITH RULEMAKING
9 AUTHORITY TO PROVIDE FOR THE OPERATION OF THE CENTERS; TO DEFINE
10 THOSE CHILDREN ELIGIBLE FOR SERVICE AT THE CENTERS AND TO DEFINE
11 THOSE SERVICES TO BE PROVIDED AT THE CENTERS; TO CREATE A SPECIAL
12 FUND IN THE STATE TREASURY FOR SUPPORT OF THE PROGRAM TO BE
13  ADMINISTERED BY THE JUVENILE HEALTH RECOVERY BOARD; TO PRESCRIBE A
14 MISDEMEANOR FOR POSSESSING DEADLY WEAPONS OR EXPLOSIVES ON THE
15 GROUNDS OF A RESCUE CENTER; TO AMEND SECTION 43-21-605,
16  MISSISSIPPI CODE OF 1972, TO AUTHORIZE YOUTH COURT PLACEMENT
17 ORDERS TO THE RESCUE CENTER RESIDENTIAL FACILITIES; TO AMEND
18 SECTION 37-13-92, MISSISSIPPI CODE OF 1972, TO AUTHORIZE LOCAL
19 SCHOOL BOARDS TO REFER SUCH CHILDREN TO THE YOUTH COURT FOR
20 PLACEMENT IN THESE CENTERS IF THE ALTERNATIVE SCHOOL PROGRAM IS
21  NOT APPROPRIATE AND TO CLARIFY THE DISCRETION OF SCHOOL
22  SUPERINTENDENTS IN ASSIGNING STUDENTS TO ALTERNATIVE SCHOOLS; TO
23  AMEND SECTION 43-13-117, MISSISSIPPI CODE OF 1972, TO AUTHORIZE
24  MEDICAID REIMBURSEMENT FOR SERVICES AT RESCUE CENTER RESIDENTIAL
25 FACILITIES ESTABLISHED UNDER THE PROGRAM; AND FOR RELATED
26 PURPOSES.
27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
28 SECTION 1. The purpose of this act is to create, equip and
29  maintain a comprehensive system of a multidisciplinary continuum
30 of care and services for compulsory-school-age children,
31 including, but not limited to, in-home treatment, therapeutic
32 foster care, community-based programs and residential therapeutic
33 facilities for compulsory-school-age children who have been
34  suspended or expelled from a local school district for serious and
35  chronic misconduct or who have been voluntarily placed in the
36 facility by the child's parent(s) or guardian(s). These
37 facilities shall be known as "Rescue Centers of Mississippi.”
38 SECTION 2. (1) The Rescue Centers of Mississippi shall be
39 established and operated on a phased-in pilot program basis, and
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shall be under the interim control and administrative authority of
a Juvenile Health Recovery Board consisting of the following six
(6) members, or their designees:
(a) The Attorney General;
(b) The Executive Director of the Division of Medicaid;

(c) The Executive Director of the Department of Human

Services;

(d) The Executive Director of the Department of Mental
Health;

(e) The State Superintendent of Education; and

() The Executive Director of the State Department of
Health.

The Juvenile Health Recovery Board shall meet upon the call
of the Attorney General not later than thirty (30) days after
passage of this act. The Attorney General shall serve as chairman
of the board. A vice-chairman who shall serve as secretary of the
board shall also be selected by the membership of the board.
Board members may designate other appropriate representatives of
their offices to attend and fully act for an on behalf of the
board member.

(2) The Juvenile Health Recovery Board shall have the
following powers and responsibilities:

(@) The board shall promulgate rules and regulations as
necessary to implement and administer the Rescue Centers of
Mississippi program;

(b) The board shall select the location for each of the
five (5) pilot rescue center locations, one (1) to be in each of
the five (5) Mississippi congressional districts;

(c) The board shall contract with providers of health,
education and other residential services to the children residing
in such facilities, and may enter contracts for terms as the board
deems appropriate;

(d) The board shall coordinate the delivery and funding

of services at such facilities, utilizing whatever funding from

S. B. No. 2893
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state, local, federal and private sources may be made available to
the board;

(e) The board shall conduct research on the program to
determine a cost/benefit analysis of the program upon full
implementation, in comparison to the incarceration of such
children in correctional institutions, and other costs including
crime, human and social services and legal services; and

() The board shall establish local advisory councils
to each residential therapeutic rescue center for the purpose of
assisting in the coordination and provision of services to the
children, consisting of the local school superintendent, local law
enforcement officers, the director of the regional mental
health/retardation center, school guidance counselors, and other
appropriate members.

(3) The Juvenile Health Recovery Board shall develop the
rules and regulations for the operation of the pilot rescue
centers on or before January 1, 2000, and shall submit a report
with recommendations for full implementation of the program or its
discontinuance on or before July 1, 2002.

SECTION 3. The Rescue Centers of Mississippi shall serve

compulsory-school-age children as defined in Section 39-13-91 who
have been expelled or suspended from school and are not
appropriate for an alternative school program because of serious
and chronically emotional or other behavioral disorders, and have
been ordered to such facility by the youth court of the county of

the residence of the child. Such youth court placement orders

shall be entered upon the recommendation of the local school board
or local law enforcement officers. Consensual orders may also be
entered for the placement of such children by their parent(s) or
guardian(s).

SECTION 4. (1) Subject to available funding, there shall be

at least five (5) Mississippi Rescue Centers in the three-year
pilot program, with no less than one (1) to be located in each of

the five (5) Mississippi congressional districts. It is the
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intent of the Legislature that the board establish multiple
varieties of service delivery models under the auspices of this
program, including in-home treatment, therapeutic foster care,
community-based programs, and residential therapeutic Rescue
Centers. All such programs will include a family treatment,
training and accountability component. Rescue centers shall be
twenty-four-hour residential facilities with appropriate staff and
student housing for up to twenty-five (25) children. The various
rescue centers in the pilot program may have residential programs
ranging from six-month to twenty-four-month treatment cycles.
Rescue centers may deliver the following services to children
residing in the facilities:

(a) Mental health services;

(b) Health care;

(c) Social services and training;

(d) Academic, vocational-technical and workforce
education;

(e) Security and law enforcement; and

(f) Youth court supervision.

(2) Support and maintenance costs of the rescue centers

shall be defrayed from the special fund created in Section 5.

SECTION 5. There is created in the State Treasury a special
fund into which shall be deposited all funds contributed by the
Department of Human Services, Department of Mental Health, State
Department of Education, Division of Medicaid, or from any other
source of state, local, federal or private funds which may be
available for the operation of the Rescue Centers of Mississippi
pilot program. By the first quarter of the 2000 fiscal year, and
the three (3) fiscal years thereafter, each agency named in this
section shall pay into the special fund out of its annual
appropriation a sum equal to the amount determined by the Juvenile
Health Recovery Board to be necessary for the operation of the
pilot rescue centers, and subject to such funds as may have been

otherwise made available to such agencies by legislative

S. B. No. 2893
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appropriation or otherwise. The Division of Medicaid shall use

all unmatched funds not committed for another purpose to match
federal Medicaid funds for any Medicaid approved services that
will be used in the rescue center pilot program for Medicaid
eligible children served at the rescue centers, or through any
other of the continuum of services provided, including therapeutic
foster care, in-home treatment and community-based programs.

SECTION 6. Any person who knowingly brings any firearm,

deadly weapon or explosive into a Rescue Center of Mississippi or
its grounds, or passes any thereof to a resident, employee or
officer of the center, is guilty of a misdemeanor and, upon
conviction, shall be punished by a fine of not less than Fifty
Dollars ($50.00) nor more than Two Hundred Fifty Dollars
($250.00), imprisonment for not less than six (6) months nor more
than one (1) year, or both.

SECTION 7. Section 43-21-605, Mississippi Code of 1972, is
amended as follows:

43-21-605. (1) In delinquency cases, the disposition order
may include any of the following alternatives, giving precedence
in the following sequence:

(a) Release the child without further action;

(b) Place the child in the custody of the parents, a
relative or other persons subject to any conditions and
limitations, including restitution, as the youth court may
prescribe;

(c) Place the child on probation subject to any
reasonable and appropriate conditions and limitations, including
restitution, as the youth court may prescribe;

(d) Order terms of treatment calculated to assist the
child and the child's parents or guardian which are within the
ability of the parent or guardian to perform;

(e) Order terms of supervision which may include
participation in a constructive program of service or education or

civil fines not in excess of Five Hundred Dollars ($500.00), or

S. B. No. 2893
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176  restitution not in excess of actual damages caused by the child to
177  be paid out of his own assets or by performance of services

178 acceptable to the victims and approved by the youth court and
179 reasonably capable of performance within one (1) year;

180 (f) Suspend the child's driver's license by taking and
181  keeping it in custody of the court for not more than one (1) year,
182 (g) Give legal custody of the child to any of the

183  following:

184 (i) The Department of Human Services for
185  appropriate placement; or

186 (i) Any public or private organization,

187  preferably community-based, able to assume the education, care and
188  maintenance of the child, which has been found suitable by the
189  court; or

190 (i) The Department of Human Services for
191 placement in a wilderness training program or a state-supported
192  training school, except that no child under the age of ten (10)

193 years shall be committed to a state training school. The training
194  school may retain custody of the child until the child's twentieth
195  birthday but for no longer. The superintendent of a state

196 training school may parole a child at any time he may deem it in
197 the best interest and welfare of such child. Twenty (20) days

198  prior to such parole, the training school shall notify the

199  committing court of the pending release. The youth court may then
200 arrange subsequent placement after a reconvened disposition
201  hearing except that the youth court may not recommit the child to
202  the training school or any other secure facility without an

203  adjudication of a new offense or probation or parole violation.
204  Prior to assigning the custody of any child to any private

205 institution or agency, the youth court through its designee shall
206 first inspect the physical facilities to determine that they

207  provide a reasonable standard of health and safety for the child.
208 The youth court shall not place a child in the custody of a state

209 training school for truancy, unless such child has been

S. B. No. 2893
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210 adjudicated to have committed an act of delinquency in addition to
211  truancy;

212 (h) Recommend to the child and the child's parents or
213  guardian that the child attend and participate in the Youth

214  Challenge Program under the Mississippi National Guard, as created
215 in Section 43-27-203, subject to the selection of the child for

216  the program by the National Guard; however, the child must

217  volunteer to participate in the program. The youth court may not
218  order any child to apply or attend the program;

219 () () Adjudicate the juvenile to the Statewide

220  Juvenile Work Program if the program is established in the court's
221  jurisdiction. The juvenile and his parents or guardians must sign
222  awaiver of liability in order to participate in the work program.

223  The judge will coordinate with the youth services counselors as to
224  placing participants in the work program;

225 (i) The severity of the crime, whether or not the
226  juvenile is a repeat offender or is a felony offender will be

227 taken into consideration by the judge when adjudicating a juvenile
228  to the work program. The juveniles adjudicated to the work

229  program will be supervised by police officers or reserve officers.
230  The term of service will be from twenty-four (24) to one hundred
231  twenty (120) hours of community service. A juvenile will work the
232  hours to which he was adjudicated on the weekends during school
233  and week days during the summer. Parents are responsible for a
234 juvenile reporting for work. Noncompliance with an order to

235  perform community service will result in a heavier adjudication.

236  Ajuvenile may be adjudicated to the community service program
237  only two (2) times;

238 (i) The judge shall assess an additional fine on
239  the juvenile which will be used to pay the costs of implementation
240  of the program and to pay for supervision by police officers and

241 reserve officers. The amount of the fine will be based on the

242  number of hours to which the juvenile has been adjudicated,; *okox
243 ()) Order the child to participate in a youth court
S. B. No. 2893
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244 work program as provided in Section 43-21-627; or

245 (k) Upon recommendation of the local school

246 superintendent or local law enforcement officers, adjudicate the

247  child to a Mississippi Rescue Center residential treatment and

248  education program facility if such facility or facilities are

249 established under Senate Bill No. 2893, 1999 Reqular Session.

250 (2) In addition to any of the disposition alternatives

251  authorized under subsection (1) of this section, the disposition

252  order in any case in which the child is adjudicated delinquent for
253  an offense under Section 63-11-30 shall include an order denying
254  the driver's license and driving privileges of the child as

255  required under subsection (8) of Section 63-11-30.

256 (3) Fines levied under this chapter shall be paid into the
257  general fund of the county but, in those counties wherein the

258  youth court is a branch of the municipal government, it shall be
259  paid into the municipal treasury.

260 (4) Any institution or agency to which a child has been

261  committed shall give to the youth court any information concerning
262  the child as the youth court may at any time require.

263 (5) The youth court shall not place a child in another

264  school district who has been expelled from a school district for
265  the commission of a violent act. For the purpose of this

266  subsection, "violent act" means any action which results in death
267  or physical harm to another or an attempt to cause death or

268  physical harm to another.

269 SECTION 8. Section 37-13-92, Mississippi Code of 1972, is
270  amended as follows:

271 37-13-92. (1) Beginning with the school year 1993-1994, the
272  school boards of all school districts shall establish, maintain

273  and operate, in connection with the regular programs of the school
274  district, an alternative school program for, but not limited to,

275 the following categories of compulsory-school-age students:

276 (&) Any compulsory-school-age child who has been

277  suspended for more than ten (10) days or expelled from school,

S. B. No. 2893
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except as provided in subsection (2);

(b) Any compulsory-school-age child referred to such
alternative school based upon a documented need for placement in
the alternative school program by the parent, legal guardian or
custodian of such child due to disciplinary problems; and

(c) Any compulsory-school-age child referred to such
alternative school program by the dispositive order of a
chancellor or youth court judge, with the consent of the
superintendent of the child's school district.

(2) Notwithstanding any other provisions to the contrary, no

school district shall be required to enroll any

compulsory-school-age child in an alternative school program if

such student (a) is suspended or expelled for possession of a

weapon or other felonious conduct or any other violation set forth

in Section 37-11-18, Mississippi Code of 1972; (b) poses a threat

to the safety of himself or to others; or (c) is disruptive to the

educational process being provided to other students, subject to

review by and the approval of the school board taking under

consideration recommendations by the administrator of the

alternative school and the appropriate guidance counselor. In

such cases the local school superintendent may recommend to the

youth court of the residence of the child that the child should be

placed in a Mississippi Rescue Center residential treatment

facility program pursuant to Senate Bill No. 2893, 1999 Regular

Session.

(3) The principal or program administrator of any such
alternative school program shall require verification from the
appropriate guidance counselor of any such child referred to the
alternative school program regarding the suitability of such child
for attendance at the alternative school program. Before a
student may be removed to an alternative school education program,
the superintendent of the student's school district must determine
that the written and distributed disciplinary policy of the local

district is being followed. The policy shall include standards

S. B. No. 2893
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for:

(&) The removal of a student to an alternative
education program that will include a process of educational
review to develop the student's individual instruction plan and
the evaluation at regular intervals of the student's educational
progress; the process shall include classroom teachers and/or
other appropriate professional personnel, as defined in the
district policy, to ensure a continuing educational program for
the removed student;

(b) The duration of alternative placement; and

(c) The notification of parents or guardians, and their
appropriate inclusion in the removal and evaluation process, as
defined in the district policy. Nothing in this paragraph should
be defined in a manner to circumvent the principal's or the
superintendent's authority to remove a student to alternative
education.

(4) The local school board or the superintendent shall
provide for the continuing education of a student who has been
removed to an alternative school program.

(5) A school district, in its discretion, may provide a
program of general educational development (GED) preparatory
instruction in the alternative school program. However, any GED
preparation program offered in an alternative school program must
be administered in compliance with the rules and regulations
established for such programs under Sections 37-35-1 through
37-35-11 and by the State Board for Community and Junior Colleges.
The school district may administer the General Educational
Development (GED) Testing Program under the policies and
guidelines of the GED Testing Service of the American Council on
Education in the alternative school program or may authorize the
test to be administered through the community/junior college
district in which the alternative school is situated.

(6) Any such alternative school program operated under the

authority of this section shall meet all appropriate accreditation

S. B. No. 2893
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requirements of the State Department of Education.

(7) The alternative school program may be held within such
school district or may be operated by two (2) or more adjacent
school districts, pursuant to a contract approved by the State
Board of Education. When two (2) or more school districts
contract to operate an alternative school program, the school
board of a district designated to be the lead district shall serve
as the governing board of the alternative school program.
Transportation for students attending the alternative school
program shall be the responsibility of the local school district.

The expense of establishing, maintaining and operating such
alternative school program may be paid from funds contributed or
otherwise made available to the school district for such purpose
or from local district maintenance funds.

(8) The State Board of Education shall promulgate minimum
guidelines for alternative school programs. The guidelines shall
require, at a minimum, the formulation of an individual
instruction plan for each student referred to the alternative
school program and, upon a determination that it is in a student's
best interest for that student to receive general educational
development (GED) preparatory instruction, that the local school
board assign the student to a GED preparatory program established
under subsection (4) of this section. The minimum guidelines for
alternative school programs shall also require the following
components:

(a) Clear guidelines and procedures for placement of
students into alternative education programs which at a minimum
shall prescribe due process procedures for disciplinary and
general educational development (GED) placement;

(b) Clear and consistent goals for students and
parents;

(c) Curricula addressing cultural and learning style
differences;

(d) Direct supervision of all activities on a closed

S. B. No. 2893
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380 campus;

381 (e) Full-day attendance with a rigorous workload and
382  minimal time off;

383 () Selection of program from options provided by the
384  local school district, Division of Youth Services or the youth

385  court, including transfer to a community-based alternative school;
386 (g) Continual monitoring and evaluation and formalized

387  passage from one step or program to another;

388 (h) A motivated and culturally diverse staff;
389 () Counseling for parents and students;
390 () Administrative and community support for the

391  program; and

392 (k) Clear procedures for annual alternative school
393  program review and evaluation.

394 (9) On request of a school district, the State Department of
395  Education shall provide the district informational material on

396 developing an alternative school program that takes into

397 consideration size, wealth and existing facilities in determining
398 a program best suited to a district.

399 (10) Any compulsory-school-age child who becomes involved in
400 any criminal or violent behavior shall be removed from such

401  alternative school program and, if probable cause exists, a case
402  shall be referred to the youth court.

403 (11) The State Board of Education, in its discretion, may
404  exempt not more than four (4) school district alternative school
405  programs in the state from any compulsory standard of

406  accreditation for a period of three (3) years. During this

407  period, the State Department of Education shall conduct a study of
408 all alternative school programs in the state, and on or before

409 January 1, 2000, shall develop and promulgate accreditation

410 standards for all alternative school programs, including any

411 recommendations for necessary legislation relating to such

412  alternative school programs.

413 SECTION 9. Section 43-13-117, Mississippi Code of 1972, is
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amended as follows:

43-13-117. Medical assistance as authorized by this article
shall include payment of part or all of the costs, at the
discretion of the division or its successor, with approval of the
Governor, of the following types of care and services rendered to
eligible applicants who shall have been determined to be eligible
for such care and services, within the limits of state
appropriations and federal matching funds:

(1) Inpatient hospital services.

(a) The division shall allow thirty (30) days of
inpatient hospital care annually for all Medicaid recipients;
however, before any recipient will be allowed more than fifteen
(15) days of inpatient hospital care in any one (1) year, he must
obtain prior approval therefor from the division. The division
shall be authorized to allow unlimited days in disproportionate
hospitals as defined by the division for eligible infants under
the age of six (6) years.

(b) From and after July 1, 1994, the Executive Director
of the Division of Medicaid shall amend the Mississippi Title XIX
Inpatient Hospital Reimbursement Plan to remove the occupancy rate
penalty from the calculation of the Medicaid Capital Cost
Component utilized to determine total hospital costs allocated to
the Medicaid Program.

(2) Outpatient hospital services. Provided that where the
same services are reimbursed as clinic services, the division may
revise the rate or methodology of outpatient reimbursement to
maintain consistency, efficiency, economy and quality of care.

(3) Laboratory and X-ray services.

(4) Nursing facility services.

(&) The division shall make full payment to nursing
facilities for each day, not exceeding thirty-six (36) days per
year, that a patient is absent from the facility on home leave.
However, before payment may be made for more than eighteen (18)

home leave days in a year for a patient, the patient must have
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448  written authorization from a physician stating that the patient is
449  physically and mentally able to be away from the facility on home
450 leave. Such authorization must be filed with the division before
451 it will be effective and the authorization shall be effective for

452  three (3) months from the date it is received by the division,

453  unless it is revoked earlier by the physician because of a change
454 in the condition of the patient.

455 (b) From and after July 1, 1993, the division shall
456  implement the integrated case-mix payment and quality monitoring
457  system developed pursuant to Section 43-13-122, which includes the
458  fair rental system for property costs and in which recapture of
459  depreciation is eliminated. The division may revise the

460 reimbursement methodology for the case-mix payment system by
461 reducing payment for hospital leave and therapeutic home leave
462  days to the lowest case-mix category for nursing facilities,

463  modifying the current method of scoring residents so that only
464  services provided at the nursing facility are considered in

465  calculating a facility's per diem, and the division may limit

466  administrative and operating costs, but in no case shall these

467  costs be less than one hundred nine percent (109%) of the median
468 administrative and operating costs for each class of facility, not
469  to exceed the median used to calculate the nursing facility

470  reimbursement for Fiscal Year 1996, to be applied uniformly to all
471  long-term care facilities. This paragraph (b) shall stand

472  repealed on July 1, 1997.

473 (c) From and after July 1, 1997, all state-owned
474  nursing facilities shall be reimbursed on a full reasonable costs
475  basis. From and after July 1, 1997, payments by the division to
476  nursing facilities for return on equity capital shall be made at

477  the rate paid under Medicare (Title XVIII of the Social Security
478  Act), but shall be no less than seven and one-half percent (7.5%)
479  nor greater than ten percent (10%).

480 (d) A Review Board for nursing facilities is

481 established to conduct reviews of the Division of Medicaid's

S. B. No. 2893
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decision in the areas set forth below:
() Review shall be heard in the following areas:

(A) Matters relating to cost reports
including, but not limited to, allowable costs and cost
adjustments resulting from desk reviews and audits.

(B) Matters relating to the Minimum Data Set
Plus (MDS +) or successor assessment formats including, but not
limited to, audits, classifications and submissions.

(i) The Review Board shall be composed of six (6)

members, three (3) having expertise in one (1) of the two (2)
areas set forth above and three (3) having expertise in the other
area set forth above. Each panel of three (3) shall only review
appeals arising in its area of expertise. The members shall be
appointed as follows:

(A) In each of the areas of expertise defined
under subparagraphs (i)(A) and (i)(B), the Executive Director of
the Division of Medicaid shall appoint one (1) person chosen from
the private sector nursing home industry in the state, which may
include independent accountants and consultants serving the
industry;

(B) In each of the areas of expertise defined
under subparagraphs (i)(A) and (i)(B), the Executive Director of
the Division of Medicaid shall appoint one (1) person who is
employed by the state who does not participate directly in desk
reviews or audits of nursing facilities in the two (2) areas of
review;

(C) The two (2) members appointed by the
Executive Director of the Division of Medicaid in each area of
expertise shall appoint a third member in the same area of
expertise.

In the event of a conflict of interest on the part of any

Review Board members, the Executive Director of the Division of
Medicaid or the other two (2) panel members, as applicable, shall

appoint a substitute member for conducting a specific review.
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(i) The Review Board panels shall have the power
to preserve and enforce order during hearings; to issue subpoenas;
to administer oaths; to compel attendance and testimony of
witnesses; or to compel the production of books, papers, documents
and other evidence; or the taking of depositions before any
designated individual competent to administer oaths; to examine
witnesses; and to do all things conformable to law that may be
necessary to enable it effectively to discharge its duties. The
Review Board panels may appoint such person or persons as they
shall deem proper to execute and return process in connection
therewith.

(iv) The Review Board shall promulgate, publish
and disseminate to nursing facility providers rules of procedure
for the efficient conduct of proceedings, subject to the approval
of the Executive Director of the Division of Medicaid and in
accordance with federal and state administrative hearing laws and
regulations.

(v) Proceedings of the Review Board shall be of
record.

(vi) Appeals to the Review Board shall be in
writing and shall set out the issues, a statement of alleged facts
and reasons supporting the provider's position. Relevant
documents may also be attached. The appeal shall be filed within
thirty (30) days from the date the provider is notified of the
action being appealed or, if informal review procedures are taken,
as provided by administrative regulations of the Division of
Medicaid, within thirty (30) days after a decision has been
rendered through informal hearing procedures.

(vii) The provider shall be notified of the
hearing date by certified mail within thirty (30) days from the
date the Division of Medicaid receives the request for appeal.
Notification of the hearing date shall in no event be less than
thirty (30) days before the scheduled hearing date. The appeal

may be heard on shorter notice by written agreement between the
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provider and the Division of Medicaid.

(viii) Within thirty (30) days from the date of
the hearing, the Review Board panel shall render a written
recommendation to the Executive Director of the Division of
Medicaid setting forth the issues, findings of fact and applicable
law, regulations or provisions.

(ix) The Executive Director of the Division of
Medicaid shall, upon review of the recommendation, the proceedings
and the record, prepare a written decision which shall be mailed
to the nursing facility provider no later than twenty (20) days
after the submission of the recommendation by the panel. The
decision of the executive director is final, subject only to
judicial review.

(x) Appeals from a final decision shall be made to
the Chancery Court of Hinds County. The appeal shall be filed
with the court within thirty (30) days from the date the decision
of the Executive Director of the Division of Medicaid becomes
final.

(xi) The action of the Division of Medicaid under
review shall be stayed until all administrative proceedings have
been exhausted.

(xii) Appeals by nursing facility providers
involving any issues other than those two (2) specified in
subparagraphs (i)(A) and (ii)(B) shall be taken in accordance with
the administrative hearing procedures established by the Division
of Medicaid.

(e) When a facility of a category that does not require
a certificate of need for construction and that could not be
eligible for Medicaid reimbursement is constructed to nursing
facility specifications for licensure and certification, and the
facility is subsequently converted to a nursing facility pursuant
to a certificate of need that authorizes conversion only and the
applicant for the certificate of need was assessed an application

review fee based on capital expenditures incurred in constructing
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the facility, the division shall allow reimbursement for capital
expenditures necessary for construction of the facility that were
incurred within the twenty-four (24) consecutive calendar months
immediately preceding the date that the certificate of need
authorizing such conversion was issued, to the same extent that
reimbursement would be allowed for construction of a new nursing
facility pursuant to a certificate of need that authorizes such
construction. The reimbursement authorized in this subparagraph
(e) may be made only to facilities the construction of which was
completed after June 30, 1989. Before the division shall be
authorized to make the reimbursement authorized in this
subparagraph (e), the division first must have received approval
from the Health Care Financing Administration of the United States
Department of Health and Human Services of the change in the state
Medicaid plan providing for such reimbursement.

(5) Periodic screening and diagnostic services for
individuals under age twenty-one (21) years as are needed to
identify physical and mental defects and to provide health care
treatment and other measures designed to correct or ameliorate
defects and physical and mental illness and conditions discovered
by the screening services regardless of whether these services are
included in the state plan. The division may include in its
periodic screening and diagnostic program those discretionary
services authorized under the federal regulations adopted to
implement Title XIX of the federal Social Security Act, as
amended. The division, in obtaining physical therapy services,
occupational therapy services, and services for individuals with
speech, hearing and language disorders, may enter into a
cooperative agreement with the State Department of Education for
the provision of such services to handicapped students by public
school districts using state funds which are provided from the
appropriation to the Department of Education to obtain federal
matching funds through the division. The division, in obtaining

medical and psychological evaluations for children in the custody
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618 of the State Department of Human Services may enter into a

619  cooperative agreement with the State Department of Human Services
620 for the provision of such services using state funds which are

621  provided from the appropriation to the Department of Human

622  Services to obtain federal matching funds through the division.

623 On July 1, 1993, all fees for periodic screening and

624  diagnostic services under this paragraph (5) shall be increased by
625 twenty-five percent (25%) of the reimbursement rate in effect on
626  June 30, 1993.

627 (6) Physicians' services. On January 1, 1996, all fees for
628  physicians' services shall be reimbursed at seventy percent (70%)
629  of the rate established on January 1, 1994, under Medicare (Title
630  XVIII of the Social Security Act), as amended, and the division

631 may adjust the physicians' reimbursement schedule to reflect the
632 differences in relative value between Medicaid and Medicare.

633 (7) (a) Home health services for eligible persons, not to
634  exceed in cost the prevailing cost of nursing facility services,

635 not to exceed sixty (60) visits per year.

636 (b) The division may revise reimbursement for home
637 health services in order to establish equity between reimbursement
638 for home health services and reimbursement for institutional

639  services within the Medicaid program. This paragraph (b) shall
640 stand repealed on July 1, 1997.

641 (8) Emergency medical transportation services. On January
642 1, 1994, emergency medical transportation services shall be

643  reimbursed at seventy percent (70%) of the rate established under
644  Medicare (Title XVIII of the Social Security Act), as amended.

645 "Emergency medical transportation services" shall mean, but shall
646  not be limited to, the following services by a properly permitted

647 ambulance operated by a properly licensed provider in accordance
648  with the Emergency Medical Services Act of 1974 (Section 41-59-1
649 etseq.): (i) basic life support, (ii) advanced life support,

650  (iii) mileage, (iv) oxygen, (v) intravenous fluids, (vi)

651 disposable supplies, (vii) similar services.
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(9) Legend and other drugs as may be determined by the
division. The division may implement a program of prior approval
for drugs to the extent permitted by law. Payment by the division
for covered multiple source drugs shall be limited to the lower of
the upper limits established and published by the Health Care
Financing Administration (HCFA) plus a dispensing fee of Four
Dollars and Ninety-one Cents ($4.91), or the estimated acquisition
cost (EAC) as determined by the division plus a dispensing fee of
Four Dollars and Ninety-one Cents ($4.91), or the providers' usual
and customary charge to the general public. The division shall
allow five (5) prescriptions per month for noninstitutionalized
Medicaid recipients.

Payment for other covered drugs, other than multiple source
drugs with HCFA upper limits, shall not exceed the lower of the
estimated acquisition cost as determined by the division plus a
dispensing fee of Four Dollars and Ninety-one Cents ($4.91) or the
providers' usual and customary charge to the general public.

Payment for nonlegend or over-the-counter drugs covered on
the division's formulary shall be reimbursed at the lower of the
division's estimated shelf price or the providers' usual and
customary charge to the general public. No dispensing fee shall
be paid.

The division shall develop and implement a program of payment
for additional pharmacist services, with payment to be based on
demonstrated savings, but in no case shall the total payment
exceed twice the amount of the dispensing fee.

As used in this paragraph (9), "estimated acquisition cost"
means the division's best estimate of what price providers
generally are paying for a drug in the package size that providers
buy most frequently. Product selection shall be made in
compliance with existing state law; however, the division may
reimburse as if the prescription had been filled under the generic
name. The division may provide otherwise in the case of specified

drugs when the consensus of competent medical advice is that
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686 trademarked drugs are substantially more effective.

687 (10) Dental care that is an adjunct to treatment of an acute
688  medical or surgical condition; services of oral surgeons and

689  dentists in connection with surgery related to the jaw or any

690  structure contiguous to the jaw or the reduction of any fracture
691 of the jaw or any facial bone; and emergency dental extractions
692 and treatment related thereto. On January 1, 1994, all fees for
693 dental care and surgery under authority of this paragraph (10)
694  shall be increased by twenty percent (20%) of the reimbursement
695 rate as provided in the Dental Services Provider Manual in effect
696 on December 31, 1993.

697 (11) Eyeglasses necessitated by reason of eye surgery, and
698 as prescribed by a physician skilled in diseases of the eye or an
699  optometrist, whichever the patient may select.

700 (12) Intermediate care facility services.

701 (&) The division shall make full payment to all

702  intermediate care facilities for the mentally retarded for each

703  day, not exceeding thirty-six (36) days per year, that a patient
704  is absent from the facility on home leave. However, before

705 payment may be made for more than eighteen (18) home leave days in
706 ayear for a patient, the patient must have written authorization
707  from a physician stating that the patient is physically and

708 mentally able to be away from the facility on home leave. Such
709  authorization must be filed with the division before it will be

710 effective, and the authorization shall be effective for three (3)

711  months from the date it is received by the division, unless it is

712  revoked earlier by the physician because of a change in the

713  condition of the patient.

714 (b) All state-owned intermediate care facilities for
715 the mentally retarded shall be reimbursed on a full reasonable
716  cost basis.

717 (13) Family planning services, including drugs, supplies and
718 devices, when such services are under the supervision of a

719  physician.
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(14) Clinic services. Such diagnostic, preventive,
therapeutic, rehabilitative or palliative services furnished to an
outpatient by or under the supervision of a physician or dentist
in a facility which is not a part of a hospital but which is
organized and operated to provide medical care to outpatients.
Clinic services shall include any services reimbursed as
outpatient hospital services which may be rendered in such a
facility, including those that become so after July 1, 1991. On
January 1, 1994, all fees for physicians' services reimbursed
under authority of this paragraph (14) shall be reimbursed at
seventy percent (70%) of the rate established on January 1, 1993,
under Medicare (Title XVIII of the Social Security Act), as
amended, or the amount that would have been paid under the
division's fee schedule that was in effect on December 31, 1993,
whichever is greater, and the division may adjust the physicians'
reimbursement schedule to reflect the differences in relative
value between Medicaid and Medicare. However, on January 1, 1994,
the division may increase any fee for physicians' services in the
division's fee schedule on December 31, 1993, that was greater
than seventy percent (70%) of the rate established under Medicare
by no more than ten percent (10%). On January 1, 1994, all fees
for dentists' services reimbursed under authority of this
paragraph (14) shall be increased by twenty percent (20%) of the
reimbursement rate as provided in the Dental Services Provider
Manual in effect on December 31, 1993.

(15) Home- and community-based services, as provided under
Title XIX of the federal Social Security Act, as amended, under
waivers, subject to the availability of funds specifically
appropriated therefor by the Legislature. Payment for such
services shall be limited to individuals who would be eligible for
and would otherwise require the level of care provided in a
nursing facility. The division shall certify case management
agencies to provide case management services and provide for home-

and community-based services for eligible individuals under this
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paragraph. The home- and community-based services under this
paragraph and the activities performed by certified case
management agencies under this paragraph shall be funded using
state funds that are provided from the appropriation to the

Division of Medicaid and used to match federal funds under a
cooperative agreement between the division and the Department of
Human Services.

(16) Mental health services. Approved therapeutic and case
management services provided by (a) an approved regional mental
health/retardation center established under Sections 41-19-31
through 41-19-39, or by another community mental health service
provider meeting the requirements of the Department of Mental
Health to be an approved mental health/retardation center if
determined necessary by the Department of Mental Health, using
state funds which are provided from the appropriation to the State
Department of Mental Health and used to match federal funds under
a cooperative agreement between the division and the department,
or (b) a facility which is certified by the State Department of
Mental Health to provide therapeutic and case management services,
to be reimbursed on a fee for service basis. Any such services
provided by a facility described in paragraph (b) must have the
prior approval of the division to be reimbursable under this
section. After June 30, 1997, mental health services provided by
regional mental health/retardation centers established under
Sections 41-19-31 through 41-19-39, or by hospitals as defined in
Section 41-9-3(a) and/or their subsidiaries and divisions, or by
psychiatric residential treatment facilities as defined in Section
43-11-1, or by another community mental health service provider
meeting the requirements of the Department of Mental Health to be
an approved mental health/retardation center if determined
necessary by the Department of Mental Health, shall not be
included in or provided under any capitated managed care pilot
program provided for under paragraph (24) of this section.

(17) Durable medical equipment services and medical supplies
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restricted to patients receiving home health services unless

waived on an individual basis by the division. The division shall

not expend more than Three Hundred Thousand Dollars ($300,000.00)
of state funds annually to pay for medical supplies authorized

under this paragraph.

(18) Notwithstanding any other provision of this section to
the contrary, the division shall make additional reimbursement to
hospitals which serve a disproportionate share of low-income
patients and which meet the federal requirements for such payments
as provided in Section 1923 of the federal Social Security Act and
any applicable regulations.

(19) (a) Perinatal risk management services. The division
shall promulgate regulations to be effective from and after
October 1, 1988, to establish a comprehensive perinatal system for
risk assessment of all pregnant and infant Medicaid recipients and
for management, education and follow-up for those who are
determined to be at risk. Services to be performed include case
management, nutrition assessment/counseling, psychosocial
assessment/counseling and health education. The division shall
set reimbursement rates for providers in conjunction with the
State Department of Health.

(b) Early intervention system services. The division
shall cooperate with the State Department of Health, acting as
lead agency, in the development and implementation of a statewide
system of delivery of early intervention services, pursuant to
Part H of the Individuals with Disabilities Education Act (IDEA).

The State Department of Health shall certify annually in writing
to the director of the division the dollar amount of state early
intervention funds available which shall be utilized as a
certified match for Medicaid matching funds. Those funds then
shall be used to provide expanded targeted case management
services for Medicaid eligible children with special needs who are
eligible for the state's early intervention system.

Qualifications for persons providing service coordination shall be
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determined by the State Department of Health and the Division of
Medicaid.

(20) Home- and community-based services for physically
disabled approved services as allowed by a waiver from the U.S.
Department of Health and Human Services for home- and
community-based services for physically disabled people using
state funds which are provided from the appropriation to the State
Department of Rehabilitation Services and used to match federal
funds under a cooperative agreement between the division and the
department, provided that funds for these services are
specifically appropriated to the Department of Rehabilitation
Services.

(21) Nurse practitioner services. Services furnished by a
registered nurse who is licensed and certified by the Mississippi
Board of Nursing as a nurse practitioner including, but not
limited to, nurse anesthetists, nurse midwives, family nurse
practitioners, family planning nurse practitioners, pediatric
nurse practitioners, obstetrics-gynecology nurse practitioners and
neonatal nurse practitioners, under regulations adopted by the
division. Reimbursement for such services shall not exceed ninety
percent (90%) of the reimbursement rate for comparable services
rendered by a physician.

(22) Ambulatory services delivered in federally qualified
health centers and in clinics of the local health departments of
the State Department of Health for individuals eligible for
medical assistance under this article based on reasonable costs as
determined by the division.

(23) Inpatient psychiatric services. Inpatient psychiatric
services to be determined by the division for recipients under age
twenty-one (21) which are provided under the direction of a
physician in an inpatient program in a licensed acute care
psychiatric facility or in a licensed psychiatric residential
treatment facility, before the recipient reaches age twenty-one

(21) or, if the recipient was receiving the services immediately
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856  before he reached age twenty-one (21), before the earlier of the
857 date he no longer requires the services or the date he reaches age
858 twenty-two (22), as provided by federal regulations. Recipients
859  shall be allowed forty-five (45) days per year of psychiatric

860  services provided in acute care psychiatric facilities, and shall

861  be allowed unlimited days of psychiatric services provided in

862 licensed psychiatric residential treatment facilities.

863 (24) Managed care services in a program to be developed by
864  the division by a public or private provider. Notwithstanding any
865  other provision in this article to the contrary, the division

866  shall establish rates of reimbursement to providers rendering care
867  and services authorized under this section, and may revise such
868 rates of reimbursement without amendment to this section by the
869  Legislature for the purpose of achieving effective and accessible
870 health services, and for responsible containment of costs. This
871  shall include, but not be limited to, one (1) module of capitated

872 managed care in a rural area, and one (1) module of capitated

873 managed care in an urban area.

874 (25) Birthing center services.

875 (26) Hospice care. As used in this paragraph, the term
876  "hospice care" means a coordinated program of active professional
877  medical attention within the home and outpatient and inpatient

878  care which treats the terminally ill patient and family as a unit,

879 employing a medically directed interdisciplinary team. The

880  program provides relief of severe pain or other physical symptoms
881  and supportive care to meet the special needs arising out of

882  physical, psychological, spiritual, social and economic stresses
883  which are experienced during the final stages of illness and

884  during dying and bereavement and meets the Medicare requirements
885 for participation as a hospice as provided in 42 CFR Part 418.

886 (27) Group health plan premiums and cost sharing if it is
887  cost effective as defined by the Secretary of Health and Human
888  Services.

889 (28) Other health insurance premiums which are cost
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effective as defined by the Secretary of Health and Human
Services. Medicare eligible must have Medicare Part B before
other insurance premiums can be paid.

(29) The Division of Medicaid may apply for a waiver from
the Department of Health and Human Services for home- and
community-based services for developmentally disabled people using
state funds which are provided from the appropriation to the State
Department of Mental Health and used to match federal funds under
a cooperative agreement between the division and the department,
provided that funds for these services are specifically
appropriated to the Department of Mental Health.

(30) Pediatric skilled nursing services for eligible persons
under twenty-one (21) years of age.

(31) Targeted case management services for children with
special needs, under waivers from the U.S. Department of Health
and Human Services, using state funds that are provided from the
appropriation to the Mississippi Department of Human Services and
used to match federal funds under a cooperative agreement between
the division and the department.

(32) Care and services provided in Christian Science
Sanatoria operated by or listed and certified by The First Church
of Christ Scientist, Boston, Massachusetts, rendered in connection
with treatment by prayer or spiritual means to the extent that
such services are subject to reimbursement under Section 1903 of
the Social Security Act.

(33) Podiatrist services.

(34) Personal care services provided in a pilot program to
not more than forty (40) residents at a location or locations to
be determined by the division and delivered by individuals
gualified to provide such services, as allowed by waivers under
Title XIX of the Social Security Act, as amended. The division
shall not expend more than Three Hundred Thousand Dollars
($300,000.00) annually to provide such personal care services.

The division shall develop recommendations for the effective
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regulation of any facilities that would provide personal care
services which may become eligible for Medicaid reimbursement
under this section, and shall present such recommendations with
any proposed legislation to the 1996 Regular Session of the
Legislature on or before January 1, 1996.

(35) Services and activities authorized in Sections
43-27-101 and 43-27-103, using state funds that are provided from
the appropriation to the State Department of Human Services and
used to match federal funds under a cooperative agreement between
the division and the department.

(36) Nonemergency transportation services for
Medicaid-eligible persons, to be provided by the Department of
Human Services. The division may contract with additional
entities to administer nonemergency transportation services as it
deems necessary. All providers shall have a valid driver's
license, vehicle inspection sticker and a standard liability
insurance policy covering the vehicle.

(37) Targeted case management services for individuals with
chronic diseases, with expanded eligibility to cover services to
uninsured recipients, on a pilot program basis. This paragraph
(37) shall be contingent upon continued receipt of special funds
from the Health Care Financing Authority and private foundations
who have granted funds for planning these services. No funding
for these services shall be provided from State General Funds.

(38) Chiropractic services: a chiropractor's manual
manipulation of the spine to correct a subluxation, if x-ray
demonstrates that a subluxation exists and if the subluxation has
resulted in a neuromusculoskeletal condition for which
manipulation is appropriate treatment. Reimbursement for
chiropractic services shall not exceed Seven Hundred Dollars
($700.00) per year per recipient.

(39) Services for children placed in a Mississippi Rescue

Center treatment and education facility by the youth court, using

state funds that are provided from appropriations to the
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958 Department of Human Services, the Department of Mental Health, the

959 State Department of Education and the Division of Medicaid and

960 used to match federal funds under a cooperative agreement with the

961 Juvenile Health Recovery Board pursuant to Senate Bill No. 2893,

962 1999 Reqular Session.

963 Notwithstanding any provision of this article, except as

964  authorized in the following paragraph and in Section 43-13-139,
965 neither (a) the limitations on quantity or frequency of use of or

966 the fees or charges for any of the care or services available to

967  recipients under this section, nor (b) the payments or rates of

968 reimbursement to providers rendering care or services authorized
969 under this section to recipients, may be increased, decreased or
970 otherwise changed from the levels in effect on July 1, 1986,

971  unless such is authorized by an amendment to this section by the
972  Legislature. However, the restriction in this paragraph shall not
973  prevent the division from changing the payments or rates of

974  reimbursement to providers without an amendment to this section
975  whenever such changes are required by federal law or regulation,
976  or whenever such changes are necessary to correct administrative
977  errors or omissions in calculating such payments or rates of

978  reimbursement.

979 Notwithstanding any provision of this article, no new groups
980 or categories of recipients and new types of care and services may
981 be added without enabling legislation from the Mississippi

982  Legislature, except that the division may authorize such changes
983  without enabling legislation when such addition of recipients or
984  services is ordered by a court of proper authority. The director
985 shall keep the Governor advised on a timely basis of the funds
986 available for expenditure and the projected expenditures. In the
987  event current or projected expenditures can be reasonably

988 anticipated to exceed the amounts appropriated for any fiscal

989  year, the Governor, after consultation with the director, shall

990 discontinue any or all of the payment of the types of care and

991  services as provided herein which are deemed to be optional
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services under Title XIX of the federal Social Security Act, as
amended, for any period necessary to not exceed appropriated
funds, and when necessary shall institute any other cost
containment measures on any program or programs authorized under
the article to the extent allowed under the federal law governing
such program or programs, it being the intent of the Legislature
that expenditures during any fiscal year shall not exceed the
amounts appropriated for such fiscal year.

SECTION 10. This act shall take effect and be in force from
and after July 1, 1999.
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